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DETAILED ACTION 
This is response to amendment filed 07/10/09. 

Response to Arguments 

Applicant's arguments have been considered but are moot in view of the new 
ground(s) of rejection. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

The applied reference has a common Assignee with the instant application. 
Based upon the earlier effective U.S. filing date of the reference, it constitutes prior art 
under 35 U.S.C. 102(e). This rejection under 35 U.S.C. 102(e) might be overcome 
either by a showing under 37 CFR 1.132 that any invention disclosed but not claimed in 
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the reference was derived from the inventor of this application and is thus not the 
invention "by another," or by an appropriate showing under 37 CFR 1 .131 . 

Claims 6-9, 23-26 and 28-43 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Naik et al. (US 20040205206, hereafter Naik). 

Regarding claim 6, Naik discloses: A computer implemented method for managing 
access to the computer resources, the method comprising: 

(a) defining a respective valuation of each of a plurality of work items to be processed by 
one or more data processing systems (i.e., ADRS (Application data recovery server) can define 
and register different types of task/work items, e.g., sequential backup, parallel backup, 
incremental backup, sequential recovery, other attributes/value of a task include task priority, 
task frequency, constraints on when a task may be performed, expected time to completion, 
range for the data size being accessed or stored, a list of resources needed to perform the task, 
etc. see paragraphs 0077, 0079, Naik); 

(b) comparing the respective valuation of each respective said work item to a respective 
cost of accessing additional computer resources necessary to process the work item in a current 
time period, said additional computer resources being external to said one or more data 
processing systems (i.e., if set task definition returns success but requests for more resources. . . 
see paragraphs 0086-0088, 0111, Naik); and 

( c) with respect to each said work item for which the respective valuation of each the 
work item exceeds the respective cost of accessing additional computer resources necessary to 
process the work item in the current time period, dynamically accessing additional computer 
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resources necessary to process the work item in the current time period (see paragraphs 0104, 
lines 2-11; 0109, Naik); 

(d) with respect to each said work item for which the respective valuation of the work 
item does not exceed the respective cost of accessing additional computer resources necessary 
to process the work item in the current time period, deferring processing of the work item to a 
subsequent time period (see paragraphs 0088-0089, 0104, lines 2-1 1; 0109, Naik); 
and 

(e) repeating said (b) through (d) in one or more subsequent time periods with respect to each 
said work item deferred by said (d) until each said work item has been processed (i.e., 
rescheduled/repeating the task see paragraphs 0089, 0104, lines 2-11; 0109, Naik); 

Regarding claim 23, Thompson discloses A method of providing fee-based processing for 
programs in a processor system, whereby fees are based on utilization of computer resources for 
completing processing a program, the processor system including at least one processor (see 
paragraph 0029); a memory coupled to the at least one processor, and a scheduling manager 
residing in the memory (see paragraph 0029, lines 6), the method comprising the steps of: 

(a) defining a respective valuation of each of a plurality of programs to be processed (i.e., 
ADRS (Application data recovery server) can define and register different types of task/work 
items, e.g., sequential backup, parallel backup, incremental backup, sequential recovery, other 
attributes/value of a task include task priority, task frequency, constraints on when a task may 
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be performed, expected time to completion, range for the data size being accessed or stored, a 
list of resources needed to perform the task, etc. see paragraphs 0077, 0079, Naik); 

(b) comparing the respective valuation of each respective said program to a respective 
projected fee for utilization of computer resources to process said program in a current time 
(i.e., if set task definition returns success but requests for more resources. . . see paragraphs 
0086-0088, 01 11, Naik); 

(c) with respect to each said program for which the respective valuation of the program 
exceeds the respective projected fee for utilization of computer resources to process the 
program in the current time period, dynamically accessing computer resources to be applied to a 
process the program in the current time period (sec paragraphs 0074, 0088-0089, 0104, lines 2- 
11; 0109, Naik); 

(d) with respect to each said program for which the respective valuation of the program 
does not exceed the respective projected fee for utilization of computer resources to process the 
program in the current time period, deferring processing of the program to a subsequent time 
period (see paragraphs 0088-0089, 0104, lines 2-1 1; 0109, Naik) and 

(e) repeating said (b) through (d) in one or more subsequent time periods with respect to 
each said program deferred by said (d) until each said program has been processed (i.e., 
rescheduled/repeating the task see paragraphs 0089, 0104, lines 2-1 1; 0109, Naik); and 

(f) assessing a fee for the dynamically accessed computer resources to be used (see 
paragraph 0109, Naik);. 
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Regarding claim 29, Naik discloses: An apparatus and a networks environment 
comprising: 

at least one processor (see paragraph 0029, lines 6); 

a memory coupled to the at least one processor (see paragraph 0029, lines 6); and 
a scheduling manager residing in the memory and executable on the at least one 
processor, the scheduling manager dynamically managing access of each of a plurality of work 
items to additional computer resources external to said data processing apparatus for processing 
the respective work item, each said work item being a respective item of work performable by a 
data processing system and having a respective valuation (i.e., periodic schedule for backup 
tasks over an optimal period. . .see paragraphs 0071, and generates a schedule to determine if 
additional resource capacity is required to server the new task in the presence of other tasks 
already defined and scheduled.. .0088-0089; 0104, lines 2-11; 0109, Naik); 

wherein said scheduling manager, in each of a plurality of time periods, compares the 
respective valuation of each unprocessed work item to a respective cost of accessing said 
additional computer resources to process the work item in the respective time period, and with 
respect to each said work item for which the respective valuation exceeds the respective cost of 
accessing the additional computer resources to process the work item in the respective time 
period, dynamically accesses the additional computer resources to process the work item in the 
respective time period (i.e., periodic schedule for backup tasks over an optimal period. . .see 
paragraphs 0071, and generates a schedule to determine if additional resource capacity is 
required to server the new task in the presence of other tasks already defined and 
scheduled...0088-0089; 0104, lines 2-11; 0109, Naik); 
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and 

with respect to each said work item for which the respective valuation does not exceed 
the respective cost of accessing the additional computer resources to process the work item in 
the respective time period, defers processing of the work time to a subsequent time period (i.e., 
rescheduled/defers processing the task see paragraphs 0089, 0104, lines 2-11; 0109, Naik); 

Regarding claim 33, A program product comprising: 

a scheduling manager embodied as a plurality of computer-executable instructions 
recorded on computer-readable storage medium, wherein said scheduling manager, when 
executed by a computer system, causes the computer system to (i.e., periodic schedule for 
backup tasks over an optimal period... see paragraphs 0071, and generates a schedule to 
determine if additional resource capacity is required to server the new task in the presence of 
other tasks already defined and scheduled...0088-0089; 0104, lines 2-11; 0109, Naik): 

(a) compare a respective defined valuation of each of a plurality of work items to be 
processed by the computer system to a respective cost of accessing additional computer 
resources necessary to process the work item in a current time period, said additional computer 
resources being external to said computer system (i.e., periodic schedule for backup tasks over 
an optimal period. . .see paragraphs 0071, and generates a schedule to determine if additional 
resource capacity is required to server the new task in the presence of other tasks already 
defined and scheduled.. .0088-0089; 0104, lines 2-11; 0109, Naik); 

(b) with respect to each said work item for which the respective valuation of the work 
item exceeds the respective cost of accessing additional computer resources necessary to 
process the work item in the current time period, dynamically accesses additional computer 
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resources necessary to process the work item in the current time period (i.e., periodic schedule 
for backup tasks over an optimal period. . .see paragraphs 0071, and generates a schedule to 
determine if additional resource capacity is required to server the new task in the presence of 
other tasks already defined and scheduled...0088-0089; 0104, lines 2-11; 0109, Naik); 

(c) with respect to each said work item for which the respective valuation of the work 
item does not exceed the respective cost of accessing additional computer resources necessary 
to process the work item in the current time period, defers processing of the work item to a 
subsequent time period (i.e., periodic schedule for backup tasks over an optimal period. . .see 
paragraphs 0071, and generates a schedule to determine if additional resource capacity is 
required to server the new task in the presence of other tasks already defined and 
scheduled...0088-0089; 0104, lines 2-11; 0109, Naik);and 

(d) repeats said (a) through (c) in one or more subsequent time periods with respect to 
each said work item deferred by said (c) until each said work item has been processed (i.e., 
rescheduled/defers processing the task see paragraphs 0089, 0104, lines 2-11; 0109, Naik). 

Regarding claim 37, all the limitation of this claim has been noted in rejection of claim 
29, In addition, Naik discloses: a grid of computing resources (see paragraph 0045); 

a request manager of the grid to receive requests of one or more customers for utilization 
of computing resources of the grid (i.e., periodic schedule for backup tasks over an optimal 
period. . .see paragraphs 0071, and generates a schedule to determine if additional resource 
capacity is required to server the new task in the presence of other tasks already defined and 
scheduled...0088-0089; 0104, lines 2-11; 0109, Naik); 
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one or more computer systems of a customer coupled to the request manager; the one 
computer system comprising one or more processors (fig. 2 and corresponding text, Naik). 

With respect to claim 41, it is similar as claim 6 and 23 and is similarly rejected. 

Regarding claims 7, 21, 24, 30, 34 and 38, all the limitations of these claims have been 
noted in the rejection of claims 6, 20 and 23, 29 and 37 above, respectively. In addition, Naik 
discloses: wherein the scheduling manager applies a valuation heuristic to each work item (see 
paragraph 0129, Naik). 

Regarding claims 8, 22 and 25, 31, 35, 39 and 42, all the limitations of these claims have 
been noted in the rejection of claims 6, 20 and 24, 29, 33, 37 and 41 above, respectively. In 
addition, Naik discloses: further comprising applying a priority algorithm for preventing 
starvation of computer resources to those work items which have been delayed, whereby the 
processing of all the work items in a program is completed (see paragraph 0071, lines 20-31, 
Naik). 

Claims 9, 32, 36 and 40. In addition, Naik discloses: comprising having the priority 
algorithm increase respective valuations of delayed work items so as to complete processing of 
each of the work items prior to or at a cut off processing date of the work item (see paragraphs 
0091,0105,0111). 

Regarding claim 26, all the limitations of this claim have been noted in the rejection of 
claim 25 above. In addition, Naik discloses: wherein the dynamic determination is based on 
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different attributes of the one or more work items forming at least part of a program (see 
paragraph 0075, Naik). 

Regarding claim 28, all the limitations of this claim have been noted in the rejection of 
claim 6 above. In addition, Naik discloses: wherein said method is used in a networked 
environment including a grid of computing resources, and a request manager of the grid to 
receive requests of one or more customers for utilization of computing resources of the grid (see 
paragraphs 0075; 0079; 0056, Naik); 

wherein said additional computer resources comprise computing resources of said grid of 
computing resources wherein one or more computer systems of a customer is coupled to the 
request manager and include one or more processors (see fig. 2 and corresponding text, 
paragraph 0079, Naik); 

a memory coupled to at least the one processor (fig. 2, paragraph 0073 ); and, 

a scheduling manager residing in the memory and executable by the at least the one 
processor (i.e., RMRS, see paragraph 0096, Naik). 

Regarding claim 43, all the limitations of this claim have been noted in the rejection of 
claim 41 above. In addition, Naik discloses: wherein said method is used in a networked 
environment including a grid of computing resources (paragraph 0069, Naik), and a request 
manager of the grid to receive requests of one or more customers for utilization of computing 
resources of the grid (see paragraph 0071, Naik); wherein said additional computer resources 
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comprise computing resources of said grid of computing resources (see paragraphs 0071, 0079, 
Naik). 
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